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 1.  TIME:  9:00   CASE#: MSC13-02715 
CASE NAME: CAVANAGH VS. SWALLOW 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BRADLEY CAVANAGH 
* TENTATIVE RULING: * 
 
Hearing continued at the request of moving party to 10/17/18 at 9:00 a.m. in Dept. 9. 

  

 2.  TIME:  9:00   CASE#: MSC15-00305 
CASE NAME: SMITH VS. SMITH 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY MARLENE SMITH 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

Because the court lacks time and resources to review the “massive” discovery dispute, a CCP 
639 discovery referee will be appointed. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-00305 
CASE NAME: SMITH VS. SMITH 
HEARING ON MOTION FOR LEAVE TO FILE 4th Amended COMPLAINT 
FILED BY MARLENE SMITH 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

Before the Court is Plaintiff’s renewed motion for leave to file a fourth amended complaint (the 
“Motion”).  The Motion is opposed by Defendant Raymond D. Smith, an individual, and his 
corporation, Raymond D. Smith, Inc., a California corporation (“Defendants,” collectively).  For 
the reason stated below, the hearing on the Motion is continued to November 21, 2018.   
 
The record before the Court reflects that Mr. Smith has moved in bankruptcy court for a 
determination of issues that are germane to civil proceedings.  It appears that a hearing of the 
bankruptcy matter is set for November 8, 2018.  As such, the Court will continue this matter 
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pending the resolution of the related bankruptcy matter.  The parties’ issue conference is 
scheduled for November 13, 2018, and the parties should prepare to report on the bankruptcy 
matter at that conference.  
 
Request for Judicial Notice 
Plaintiff’s unopposed request for judicial notice of exhibits A-F is granted.   
 
Defendants’ unopposed request for judicial notice of exhibits A and B is granted.   
 
The Court takes judicial notice of the documents proffered not for the truth of the facts asserted 
therein, but for their legally operative effect.  (Fontenot v. Wells Fargo Bank, N.A. (2011) 198 
Cal.App.4th 256, 265; disapproved of on other grounds.) 
 

  

 4.  TIME:  9:00   CASE#: MSC15-00931 
CASE NAME: TORRES VS. JOW & AAW, LLC 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION 
FILED BY REMAX C.C. CONNECTION, INC., et al. 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

Defendants Remax C.C. Connection, Inc., Enrique Ruiz, and Gilberto Ruiz move for summary 

judgment, or in the alternative, summary adjudication.  Plaintiff Jonathan Torres, by and through 

his guardian ad litem, Jose Torres, sued for personal injuries allegedly suffered as a result of a 

dog bite.  The property where the alleged bite occurred was owned by defendants, but rented to 

Rojelio Torres Romero and Maria Beccerra, the individuals who also had possession of the dog 

at the time of the bite.   

Plaintiff alleges the following causes of action in his second amended complaint: strict liability 

(Civil Code § 3342), negligence, and premises liability.  Defendants move on the basis that 

plaintiff is unable to establish one or more elements of each of his causes of action.  

“The motion for summary judgment shall be granted if all the papers submitted show that there 

is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.”  (Code of Civil Procedure (“CCP”) § 437c(c).)  “A defendant or cross-defendant 

has met his or her burden of showing that a cause of action has no merit if the party has shown 

that one or more elements of the cause of action, even if not separately pleaded, cannot be 

established.”  (Id. at subd. (p)(2).)  
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Strict Liability 

“The owner of any dog is liable for the damages suffered by any person who is bitten by the dog 

while in a public place or lawfully in a private place, including the property of the owner of the 

dog, regardless of the former viciousness of the dog or the owner’s knowledge of such 

viciousness.”  (Civil Code § 3342 (emphasis added).) 

Here, plaintiff has not shown any evidence that the dog in question was owned by defendants.  

Rather, it appears that the tenants were in possession of the dog at the time the incident 

occurred.  Accordingly, summary judgment is granted as to the strict liability cause of action.   

Negligence/Premises Liability 

“The elements of a negligence claim and a premises liability claim are the same: a legal duty of 

care, breach of that duty, and proximate cause resulting in injury.”  (Kesner v. Superior Court 

(2016) 1 Cal.5th 1132, 1158.)   

Defendants contend that they are entitled to summary judgment because they did not owe a 

duty to protect plaintiff from the dog.   

“[A] duty of care may not be imposed on a landlord without proof that he knew of the dog and its 

dangerous propensities.”  (Lundy v. Cal. Realty (1985) 170 Cal.App.3d 813, 821.)  “[A]ctual 

knowledge and not mere constructive knowledge is required.”  (Id.) 

Plaintiff does not present any evidence that defendants had actual knowledge of the dog’s 

vicious propensities prior to the incident in question.  Rather, plaintiff argues that defendants’ 

conflicting statements regarding whether they knew that the dog was staying on the premises 

creates a triable issue of fact regarding the dog’s viciousness.  (See UMF Issue 2, ¶ 13.)  Thus, 

the issue is whether evidence of defendants’ lack of credibility is sufficient to overcome 

summary judgment. 

CCP § 437c(e) provides the standard for granting summary judgment when the non-moving 

party argues that credibility creates a material issue of fact: 

If a party is otherwise entitled to summary judgment pursuant to this section, 

summary judgment shall not be denied on grounds of credibility or for want of 

cross-examination of witnesses furnishing affidavits or declarations in support of 

the summary judgment, except that summary judgment may be denied in the 

discretion of the court if . . . a material fact is an individual’s state of mind, or lack 

thereof, and that fact is sought to be established solely by the individual’s 

affirmation thereof. 

In general, summary judgment would not be denied solely on the basis that a witness’ credibility 

has been called into question.  However, in this case, the material fact at issue is defendants’ 

state of mind: whether or not they knew that the dog was dangerous.   

The Court nevertheless finds that summary judgment is appropriate because of the lack of 

substantial evidence to show that defendants were aware of the dog’s vicious tendencies.  “The 
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point of the summary judgment procedure is to test whether the plaintiff has enough evidence to 

support a jury verdict.”  (Ayon v. Esquire Deposition Solutions, LLC (Sep. 21, 2018, Nos. 

G054578, G055396) ___Cal.App.5th___ [2018 Cal. App. LEXIS 846, at *17-19] (“Ayon”.)  The 

plaintiff must provide substantial evidence sufficient to support the essential elements underlying 

a verdict.  (Id.)   

Here, plaintiff fails to offer any evidence that defendants were aware of the dog’s dangerous 

tendencies.  The evidence plaintiff presented may reflect negatively on defendants’ credibility in 

general but only provides evidence specific to their knowledge of the presence of the dog at the 

property.  It does not show whether or not the defendants knew the dog was dangerous.  

Indeed, plaintiff has not presented evidence that the dog displayed any vicious tendencies prior 

to the incident, much less that defendants were somehow aware of these tendencies.  Because 

plaintiff failed to show that he could present sufficient evidence regarding the issue of duty, 

summary judgment is granted as to the negligence and premises liability causes of action.  

(See Ayon, supra, (Sep. 21, 2018, Nos. G054578, G055396) ___Cal.App.5th___ [2018 Cal. 

App. LEXIS 846, at *20] [“plaintiff needed something more than shots at defense witnesses’ 

credibility to constitute substantial evidence”].)   

Defendants objected to a number of plaintiff’s exhibits attached to the Declaration of Daniel 

Martinez de la Vega.  The Court declines to rule on these objections because these exhibits 

were not relied upon in the Court’s ruling.   

  

 5.  TIME:  9:00   CASE#: MSC16-00341 
CASE NAME: SUNNY HILLS AQUATIC CLUB VS. HADI ZEGHUZI 
HEARING ON MOTION TO ENFORCE COURT ORDER & FOR TERMINATING SANCTIONS 
FILED BY SUNNY HILLS AQUATIC CLUB INC. 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

The Motion to Enforce the court’s order dated June 26, 2018 is granted, and the conditional 
monetary sanctions in the amount of $1,026.00 is imposed for defendant’s failure to provide the 
ordered discovery by August 10, 2018.  Defendant shall provide the discovery ordered by the 
court no later than November 9, 2018.  Failure to do so will result in further sanctions, which 
may include additional monetary sanctions and/or evidence and/or evidentiary sanctions. 
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 6.  TIME:  9:00   CASE#: MSC16-00611 
CASE NAME: WAUTHION-MELGER VS. CHEVRON 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ANA WAUTHION-MELGAR 
* TENTATIVE RULING: * 
 
 Hearing continued to 10/17/18 at 9:00 a.m. in Dept. 9 at the request of the moving party. 

  

 7.  TIME:  9:00   CASE#: MSC17-01285 
CASE NAME: DUONG VS. MERCEDEZ-BENZ 
HEARING ON MOTION FOR ORDER ENFORCING CCP 998 SETTLEMENT 
FILED BY CAU DUONG 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

The motion is denied without prejudice because plaintiff has failed to provide the itemized 
demand regarding the vehicle and attorneys fees, costs and expense claims with supporting 
documentation.  When plaintiff provides the necessary information to defendants, if defendants 
fail to comply with the accepted CCP 998 offer, this motion may be renewed. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-01341 
CASE NAME: BROOKS VS. SPEIGHTS 
HEARING ON MOTION TO COMPEL ANSWERS TO SPECIAL INTERROGATORIES 
FILED BY CHESTER R. BROOKS 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

Unopposed – granted. 
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 9.  TIME:  9:00   CASE#: MSC17-02007 
CASE NAME: SKOUMBAS VS. KLAMMCZYNSKA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RONALD OZNOWICZ, SUSANNE K. OZNOWICZ 
* TENTATIVE RULING: * 
 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

Defendants Ronald Oznowicz and Susanne Oznowicz’s demurrer is sustained with leave 

to amend as to causes of action one and three. Plaintiff shall file and serve an amended 

complaint by October 18, 2018.  

Defendants have demurred to causes of action 1 (declaratory relief based on an 

easement by necessity) and 3 (declaratory relief based on an easement by implication) in 

Plaintiff’s First Amended Complaint based on uncertainty and the failure to state a claim.  

Relevant Allegations 

The Court refers to the property currently owned by Plaintiff as “Plaintiff’s Property”. The 

property currently owned Klamczynska and Klamczynski is referred to as Lot 9. And the 

property currently owned by the Oznowiczes is referred to as Lot 8.  

In his complaint, Plaintiff alleges that his property was conveyed from the Feldmans (Lot 

9) to the Davises (Lot 8) in 1967 as a lot line adjustment. (FAC ¶¶13-14.) Plaintiff then alleges 

that his property became landlocked in March 1971 when the Davises conveyed Plaintiff’s 

Property to Dale R. Peterson & Associates. (FAC ¶15.) However, in his opposition Plaintiff now 

says that his property became landlocked in December 1971 when Lot 8 was foreclosed on. As 

Plaintiff’s attorney explains, he drafted the allegations in the FAC based upon his knowledge of 

the property records at the time, but since then he has learned of the December 1971 document 

and seeks to incorporate facts from that document into the complaint. 

The 1965 Deed of Trust  

There was a Deed of Trust recorded on Lot 8 in 1965. (Defendants’ RJN B.) That deed 

of trust was foreclosed on and the property sold in December 1971. (RJN J.) As the Oznowiczes 

point out, when there is a foreclosure sale it terminates any easements that were recorded after 

the deed of trust. (Perez v. 222 Sutter St. Partners (1990) 222 Cal.App.3d 938, 942-943; see 

also, Miller & Starr, California Real Estate 4th Edition, §10:100.) In addition, unrecorded 

easements that are created by implication or necessity may also be terminated in a foreclosure 
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sale depending on whether they had priority over the deed of trust. (See, Miller & Starr, 

California Real Estate 4th Edition, §10:100.) Thus, in this case any easement over Lot 8 that 

was created after the deed of trust in 1965 and before the foreclosure sale in 1971 was 

terminated by the sale. Plaintiff appears to recognize this in his opposition and clarifies that 

“Plaintiff is not claiming any easement express or implied to the Oznowicz property that was 

created prior to the non-judicial sale on December 1971.” (Opposition at p. 9.)  

Defendants oppose Plaintiff’s request to amend his complaint. Leave to amend must be 

given if there is a reasonable possibility that a defect can be cured by amendment. (See, Titus v. 

Canyon Lake Property Owners Assn. (2004) 118 Cal.App.4th 906, 917.) The Court is not 

convinced that Plaintiff can allege that the foreclosure sale itself created an easement, however, 

without seeing the allegations the Court cannot say that it is not possible for Plaintiff to allege 

that an easement was created at the time of the foreclosure sale. In addition, it seems possible 

that Plaintiff may be able to allege facts showing an easement was created after the foreclosure 

sale as it appears that Lot 8 and Plaintiff’s Property were under common ownership from April 

1972 until the tax sale. (See RJN K and L.)  

Therefore, the Court sustains Defendants’ demurrer because Plaintiff has not alleged an 

easement over Lot 8 that survived the 1971 foreclosure sale. Plaintiff is given leave to amend to 

allege that an easement was created at or after the 1971 foreclosure sale. 

The Court notes that it would normally not let a plaintiff amend his complaint to change 

key facts previously alleged (such as when and how an easement was created), but here 

Plaintiff has offered an explanation for the change and is seeking to amend his complaint to 

conform to the recorded documents for these properties. Thus, this does not appear to be a 

situation where Plaintiff’s proposed amendments will be a sham pleading.  

Other Matters  

Defendants have also argued that the location of the requested easement is not 

sufficiently alleged. (See, Harrison v. Bouris (1956) 139 Cal.App.2d 170, 176.) Plaintiff agrees 

with this assessment and has asked for leave to amend. The Court sustains the demurrer with 

leave to amend on this ground.  

Defendants’ requests for judicial notice of the various recorded documents are granted 

as unopposed.  
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10.  TIME:  9:00   CASE#: MSC17-02211 
CASE NAME: RIZZARDI VS. RIZZARDI 
HEARING ON MOTION TO DISMISS ACTION 
FILED BY RUSSELL RIZZARDI 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

Unopposed – granted.  Case dismissed. 
 

  

11.  TIME:  9:00   CASE#: MSC17-02211 
CASE NAME: RIZZARDI VS. RIZZARDI 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Moot in view of ruling Line 10. 

  

12.  TIME:  9:00   CASE#: MSC18-00141 
CASE NAME: SHERRATT REICHER VS. GEORGE MORF 
HEARING ON MOTION TO CHANGE VENUE 
FILED BY GEORGE MORF, et al. 
* TENTATIVE RULING: * 
 
Hearing continued to 11/28/18 at 9:00 a.m. in Dept. 9 by stipulation. 

  

13.  TIME:  9:00   CASE#: MSC18-00141 
CASE NAME: SHERRATT REICHER VS. GEORGE MORF 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued to 11/28/18 at 9:00 a.m. in Dept. 9 by stipulation. 
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14.  TIME:  9:00   CASE#: MSC18-01351 
CASE NAME: POLADIAN VS. HALLENBECK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BEA HALLENBECK 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 
Unopposed – sustained with 15 days leave to amend. 
 

  

15.  TIME:  9:00   CASE#: MSL17-01591 
CASE NAME: CAPITAL ONE VS. YUEN 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

Unopposed – granted. 
 

  

16.  TIME:  9:00   CASE#: MSL18-01790 
CASE NAME: MARIA PORTILLO VS. ANA E. JUAREZ 
HEARING ON MOTION FOR RELIEF FROM DEFAULT 
FILED BY ANA E. JUAREZ 
* TENTATIVE RULING: * 
 
Hearing dropped by Court based on the stipulation and order received by the Court on 9/26/18. 
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17.  TIME:  9:00   CASE#: MSL18-01790 
CASE NAME: MARIA PORTILLO VS. ANA E. JUAREZ 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued to 12/4/18 at 9:00 a.m. by the Court based on the stipulation and order 
received by the Court on 9/26/18. 

  

18.  TIME:  9:00   CASE#: MSN18-1471 
CASE NAME: IN RE ROBERT M. BEASLEY, JR. 
HEARING ON PETITION TO ALLOW TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Appearance required. 

  

19.  TIME:  9:01   CASE#: MSC16-02177 
CASE NAME: HICKEY VS. CARRINGTON 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MICHAEL J. HICKEY, MERCEDES V. HICKEY 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

Unopposed – granted. 
 

  

20.  TIME:  1:30   CASE#: MSC13-00521 
CASE NAME: BOWLES & VERNA LLP VS. MICHAEL A. CLEVENGER 
HEARING ON ORDER OF EXAMINATION AS TO MICHAEL A. CLEVENGER 
* TENTATIVE RULING: * 
 
Hearing continued to 12/7/18 at 9:00 a.m. in Dept. 9 by stipulation. 
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ADD-ON 

21.  TIME:  9:02   CASE#: MSN18-2035 
CASE NAME: ALTA VISTA SOLUTIONS VS. STATE 
SPECIALLY  SET HEARING ON: OSC RE: PRELIMINARY INJUNCTION 
SET EX PARTE BY ALTA VISTA SOLUTIONS 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

Petitioner and plaintiff, Alta Vista Solutions, claims that respondent and defendant, State 
of California, Department of Transportation (“Caltrans”), awarded a $42 million, materials 
testing, quality assurance contract to Wood Environment that it should have awarded to Alta 
Vista.  Alta Vista seeks a writ of mandate to vacate the award.  In the meantime, it requests a 
preliminary injunction enjoining Caltrans from moving forward with the contract with Wood.   

The preliminary injunction is granted as follows.  Until the earlier of March 25, 2019 or 
further order of this court, Caltrans is enjoined from any further performance under Quality 
Assurance Services Contract No. 59A1045.  This injunction will take effect immediately, but will 
dissolve automatically unless Alta Vista files an undertaking of $25,000.00 on or before October 
8, 2019.  The court will conduct a trial on the merits on Alta Vista’s Petition and Complaint on 
March 25, 2019.  The parties shall appear at the hearing on this matter on October 3, 2019, at 9 
a.m. and, regardless of whether either of them contests this ruling, be prepared to discuss the 
following:  (1) whether the trial date of March 25, 2019 is acceptable or should be advanced; (2) 
whether the trial will be conducted on  the basis of documentary evidence, briefing and oral 
argument only, or will also involve live testimony; (3) when the administrative record will be 
ready; (4)  what discovery is necessary to prepare for trial; (5) whether any expedited 
procedures will be needed to complete discovery on time; and (6) any other issues necessary 
for a prompt ruling on the merits of this dispute no later than March 29, 2019. 

This order is issued, in part, on the understanding that Alta Vista is still providing 
services under the Existing Contract and that Caltrans was prepared to have Alta Vista continue 
doing so until at least April 6, 2019.  (See Ex. 11 (“Amendment Request for current A & E 
Contract ends April 6, 2019:)”); Alta Vista’s Verified Petition, ¶ 21 (Existing Contract 
contemplated completion date of May 2019.)   

Background 

Unless otherwise stated, the following statements are not intended to represent factual 
findings, only to describe the evidence and claims.  Further, any factual findings in this Order 
are for purposes of this Order only. 

 Since 2008, Alta Vista has provided quality assurance services to Caltrans related to the 
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review of materials used in Caltrans construction, such as bridges and highways.  It has 
repeatedly received “superior” ratings from Caltrans for its performance on these Materials 
Engineering and Testing Services, or “METS”, contracts.   (See Verified Petition, ¶ 12.)   

 Alta Vista still has a METS contract with Caltrans and is still performing services under it 
(the “Existing Contract”).   The Existing Contract was supposed to last until May 2019.  (Verified 
Petition, ¶ 13.)  Funds exist for it to last through October 2018.  (Lowry Decl., ¶ 35.)   

In 2017, the Caltrans Contract Manager, Yongxin Liu, asked the head of the Division of 
Engineering Services Program Project Management, Vong Toan, to approve a request to 
execute a 30% amendment to the Existing Contract.  Toan approved this request.  However, 
when Toan retired in December 2017, Said Ismail, became the new acting head of the Division 
of Engineering Services Program Project Management, and he reduced the amendment 
significantly.  Further, he decided to put the Contract out to bid.  (Alta Vista claims that Ismail 
had previously expressed an arbitrary preference for a new contractor.)  (See generally Verified 
Petition, ¶ 29, 30.)   

 When this occurs, Caltrans issues a Request for Qualifications (“RFQ”) to interested 
bidders and forms a Selection Panel to review the responses, conduct interviews, and select a 
winning bidder. 

 Caltrans has various written policies regarding the RFQ and selection process.  These 
include that no more than two voting members of the Selection Panel can be involved in the 
current or previous contract.  Alta Vista contends that Caltrans violated this policy.  Caltrans 
contends it did not violate this policy because it has always interpreted the phrase “involved in 
the current . . . contract” to read “receive direct contract services from the current . . . contract.”   
(Morris Decl., ¶ 12.)   

 Another relevant Caltrans policy states, “No more than 50 percent of the panel members 
can have the same chain of command.”  Again, Alta Vista contends that Caltrans violated this 
policy.  Caltrans contends it did not violate this policy because it has always interpreted the 
phrase “same chain of command” to read “same direct chain of command.” 

 Caltrans advertised for bids on April 30, 2018, sending an RFQ.  By law, the contract 
was supposed to be awarded to the most highly qualified firm.  (Gov’t C.  § 4526.) 

The RFQ said the New Contract would be for three years.  The estimated contract 
amount was $26 to $42.9 million. 

 Only two bidders responded to the RFQ by sending in a Statement of Qualifications 
(“SOQ”), Alta Vista and Wood.  Alta Vista submitted its SOQ on May 29, 2018.  

 Interviews were conducted on June 12, 2018.  Caltrans informed Alta Vista on June 13, 
2018 that it was not the highest ranked bidder, Wood was.  Caltrans said it would be contacting 
the highest ranked bidder to begin contract negotiations.  It said its Selection Panel Members 
had used the evaluation criteria in specified forms. (Ex. 4, letter dated 6/13/18, p. 1 (forms ADM-
2028a, b, and c; see also blank forms ADM-2027a and 2028a (Exs. 12 and 13.)   

 Alta Vista filed a protest on June 18, 2018 on the grounds that Caltrans (1) considered 
irrelevant evaluation criteria that was outside the scope of the RFQ; (2) failed to follow its Panel 
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Selection procedures; and (3) failed to properly apply bid-scoring policies and overlooked key 
deficiencies in Wood’s SOQ, which resulted in objectively faulty grading of the bids.  (Ex. 5; 
Verified Pet., ¶ 19.)   

 On June 22, 2018, Caltrans rescinded the RFQ and thus, apparently, the award of the 
New Contract to Wood.  (Ex. 6.)  

On June 28, 2018, Dan Speer, Deputy Division Chief for METS, informed Alta Vista’s 
owner, Patrick Lowry, that Caltrans had decided to issue an $8 million task order on the Existing 
Contract to permit Alta Vista to continue to provide services and moot the need for the RFQ.  
(Verified Pet., ¶ 21.)   

 On July 6, 2018, Caltrans informed Alta Vista that it would rescind the rescission of the 
RFQ and continue with the contract award process.  (Ex. 7.)  Rescinding the RFQ and then 
rescinding the rescission was an unprecedented action. 

 Alta Vista learned one reason that Wood was rated the more highly qualified bidder:  
Wood gave a better answer to Question 4 in the interview. 

 Alta Vista did not agree with this.  It made a Public Records Act request on July 16, 
2018, to obtain the Scoring Sheets filled out by the members of the Selection Panel.  (See email 
from Caltrans dated 7/27/18 in Ex. 18.)  Caltrans wrote to Alta Vista on July 27, 2018 to request 
an extension of the statutory time to respond to this request by up to 14 days.  (Ibid.)  (Under the 
Public Records Act, records are to be made available “promptly.”  The public agency is not 
permitted to delay or obstruct the inspection or copying of the records.  (Gov’t C. §6523 (b), (d).) 

 Caltrans promised to provide Alta Visa a final ruling on its protest by August 2, 2018, but 
missed that deadline, not providing its response until September 10, 2018.  (Ex. 8.)  Wood 
signed the New Contract as of September 14, 2018.  Alta Vista filed this action on September 
20, 2018.  As of that date it had still not received the completed scoring sheets for the bids and 
interviews, the completed forms ADM-2027 and -2028.  It subsequently received them and has 
submitted them with its Reply Brief. 

 Contentions regarding Alta Vista’s Main Complaints 

 Alta Vista claims the Selection Panel was constituted in such a way as to violate 
Caltrans policies and avoid individual thinking but rather to permit Ismail to implement his 
predetermined decision to change contractors.  Caltrans claims the Caltrans policies were not 
violated because they are not interpreted literally and because it found no evidence of a 
predetermined or Ismail-dominated decision.  Caltrans impliedly claims that had Ismail not been 
on the Selection Panel, the results would have been the same.  (See Morris Decl., ¶ 11.)   

 Alta Vista claims that certain factors favoring it, such as past performance or knowledge 
of Caltrans’ internal workings, were ignored, discounted, or held against it.  Caltrans claims that 
past performance was properly weighed only in granting Alta Vista and interview, but that it was 
not important in the evaluation of the interview, and that if any other factors were weighed 
incorrectly, they were weighed in the same fashion for both bidders.   

 Finally, Alta Vista claims it should not have been rated poorly on its response to question 
4, as its answer was appropriate.  Alta Vista may also be claiming that its answer to question 4 
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alone should not have been sufficient to tilt the interview results against it.  Caltrans claims that 
Alta Vista’s answer to question 4 was inadequate.  (See Morris Decl, ¶ 9.)   

 Discussion 

1.  General Legal Principles. 
 

A preliminary injunction may be granted where an act during litigation would produce 
great or irreparable injury, pecuniary relief would not afford adequate relief, or it would be 
extremely difficult to ascertain the amount of compensation that would afford adequate relief.  
(CCP § 526 (a)(2), (4), (5).) 

A court may grant a preliminary injunction to preserve the status quo while it consider the 
merits of a petition for a writ of mandate.  (See Robbins v. Superior Court (1985) 38 Cal.3d 199, 
205-206.)   

The court should evaluate two interrelated factors when deciding whether to issue a 
preliminary injunction.  “The first is the likelihood that the plaintiff will prevail on the merits at trial. 
The second is the interim harm that the plaintiff is likely to sustain if the injunction [is] denied as 
compared to the harm that the defendant is likely to suffer if the preliminary injunction [is] 
issued.”  (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286.)   

 “The trial court's determination must be guided by a ‘mix’ of the potential-merit and 
interim-harm factors; the greater the plaintiff's showing on one, the less must be shown on the 
other to support an injunction.  (Butt v. State of California (1992) 4 Cal.4th 668, 677-678.)  

“Where . . . the defendants are public agencies and the plaintiff seeks to restrain them in 
the performance of their duties, public policy considerations also come into play. There is a 
general rule against enjoining public officers or agencies from performing their duties. . . . This 
rule would not preclude a court from enjoining unconstitutional or void acts, but to support a 
request for such relief the plaintiff must make a significant showing of irreparable injury.”  (Tahoe 
Keys Property Owners' Assn. v. State Water Resources Control Bd. (1994) 23 Cal.App.4th 
1459, 1471.) 

The plaintiff has the burden to prove all elements necessary to support issuance of a 
preliminary injunction.  (O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 1481.) 

“Generally, the ruling on an application for a preliminary injunction rests in the sound 
discretion of the trial court.”  (Davenport v. Blue Cross of California (1997) 52 Cal.App.4th 435, 
450.)   

2. Interim harm. 
 

Alta Vista has presented evidence that if the New Contract is not invalidated it will lose 
roughly 40 employees, or 30% of its workforce.  (Lowry Decl., ¶ 30.)  Alta Vista’s President, 
Patrick Lowry, states, “[N]umerous employees have already contacted management to inform it 
of their imminent departure – either for Wood or other entities – as a result of the loss of work.  It 
is impossible to determine with any degree of certainty the costs associated with this mass 
exodus.  Our company will suffer loss of morale, massive amounts or reputational damage 
among customers, and we will be unable to bid on additional contract requiring a larger 
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workforce or talent that has departed.”  (Ibid.)    Lowry is aware of over 60 key employees that 
have been contacted by Wood and Caltrans since the award of the Contract.  Three employees 
had left and five had said they would leave soon.  (Id., ¶ 33.)  Lowry filed that declaration on 
September 20, 2018.  On October 1, 2018, he submitted a Reply Declaration stating that those 
totals had increased to eight employees who had left and six others who had given notice.  
(Lowry Reply Decl., ¶ 38.) 

Caltrans has not submitted any evidence on the issue of interim harm, only argument.  
Its argument is that Caltrans and the public will be irreparably harmed if the New Contract is not 
allowed to go forward because the contract is for testing of materials to be used in structures on 
the State Highway System. 

The court finds that Alta Vista has submitted evidence of harm that is great and that 
qualifies as irreparable if the preliminary injunction that the court has outlined is not granted.  
Alta Vista is losing employees now as a result of the award of the New Contract to Wood.  
Without an injunction, the exodus of employees can be expected to continue, as it has between 
the date of the Original and the Reply Lowry Declaration, from September 20 to October 1, 
2018.   If the award of the New Contract to Wood is ultimately vacated and then a new Bid 
submission, interview and award process is conducted, Alta Vista may be the unsuccessful 
bidder because it no longer has an experienced, trained, and qualified workforce capable of 
performing the contract.  The court further finds that Caltrans has not filed any evidence of 
offsetting harm to it or the public if the preliminary injunction that the court has outlined is 
granted.  It has presented no evidence of harm to the public if it cannot proceed with the New 
Contract until April of 2019.  It is not as though Alta Vista’s past performance has been 
unsatisfactory or unsafe.  Caltrans’ own willingness to extend Alta Vista’s contract after Caltrans 
rescinded the RFQ on June 22, 2018 confirms there will be no harm to the State if Wood’s 
ability to provide services is delayed until the decision on the merits of this matter in March 
2019.  “When the doctrine of relative hardship or balancing conveniences is invoked as a 
defense to injunctive relief, proof of irreparable injury to defendant is a necessary element of  
the defense”  Sahlolbei v. Providence Healthcare, Inc.  (2007) 112 Cal.App.4th 1137, 1159.  
Caltrans has presented no such proof. 

3. Likelihood of Success. 
 

At trial, the court’s review will be limited to an examination of the proceedings to 
determine whether Caltrans’ actions “were arbitrary, capricious, entirely lacking in evidentiary 
support, or inconsistent with proper procedure.”  (DeSilva Gates Construction, LP v. Department 
of Transportation (2015) 242 Cal.App.4th 1409, 1418.)   A trial court may vacate the award of a 
contract in a case like this where it finds that Caltrans gave an unfair advantage to one of the 
bidders.  (See Id. at 1422-1424.)   

Alta Vista has raised several areas of concern in the selection process.  While Caltrans 
disputes each concern, it does so only through the Morris Declaration, which contains 
weaknesses.  Morris says she has sufficient personal knowledge to provide the evidence she 
does, but she fails to demonstrate the basis of her knowledge.  She does not state her title, 
duties, or precise role in the award of the New Contract or the review of Alta Vista’s protests.  
She makes statements about how the Selection Panel performed its duties without affirming that 
she was a member of the Panel.  Many of her statements appear to be based on discussions 
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with others or review of documents, so their admissibility is unclear.  Her statements may be 
hearsay, or inadmissible testimony concerning the contents of a writing.  (See Evid. C. § 1523.) 

Further, some of Morris’ comments are undermined by the actual, completed Scoring 
Sheets, which Caltrans produced to Alta Vista after Alta Vista submitted its opening papers.  For 
instance, Morris implies that the result would have been the same even if Ismail had not been 
on the Selection Panel.  However, he gave a larger advantage to Wood than any other panel 
member did, so there is a good possibility that had someone else been on the panel, Alta Vista 
may have received the largest award.  Indeed, he had an outsized impact on the final scoring, 
and, as can be seen from this chart, exerting it through a single, outlier score on possibly the 
most subjective part of the interview and thus the best cover for an attempt to reach a 
predetermined result.  The data shown below are taken from Reply Exhibits 3-18. 

 

 Exp. 
(AV) 

Exp. 
(Wood) 

Initial 
Eval. 
(AV) 

Initial 
Eval. 
(Wood) 

Part B 
(AV) 

Part B 
(Wood) 

Total 
(AV) 

Total 
(Wood) 

Budu 9 8 69 62 9.0 9.2 84.35 77.70 

Fern. 10 8 72 66 8.2 8.6 81.1 80.90 

Ter. 7 8 62 58 8.4 8.8 78.1 78.90 

Ismail 8 8 70 65 6.2 9.0 69.6 82.80 

 

As shown above, Budu had Alta Vista ahead by 6.65 on the final score and Fernandes 
by .20.  Tenorio had Wood ahead by .80.  Ismail had Wood ahead by 13.2.  This large swing 
was dictated almost entirely by Alva Vista’s response to a single question on Part B of the 
Interview.  There, too, Ismail’s evaluation was a statistical outlier.  All other interviewers also had 
Wood ahead, but by small margins of .2 to .4.  Ismail had them ahead by 2.8 – something akin 
to giving a perpetual A or A- essay writer a D on the same test where all other graders gave him 
a B+ or an A-.  The low grade that Ismail gave Alta Vista on Part B could be Ismail’s honest 
evaluation.  It could also have been his way of artificially skewing the scores to justify the result 
he was already determined to reach. 

Also, in some of the documents submitted, Caltrans has implied that past performance is 
considered only in reviewing the bidders’ SOQs, but not in the final evaluation.  (See Ex. 8, p. 2, 
Protest Issue 5 and Response.)  However, the completed Scoring Sheets make clear that past 
performance is considered in calculating the final score.  Alta Vista’s score would have been 
higher across the board had past performance been considered, which likely would have been 
enough to cause it to be rated the highest bidder. 

Alta Vista has raised a sufficient possibility of prevailing to support the preliminary 
injunction, particularly when this possibility is combined with its evidence of great, interim 
irreparable injury. 
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22.  TIME:  9:04   CASE#: MSC16-01901 
CASE NAME: WILLIAMS VS. COCHRAN 
HEARING ON MOTION TO CONTINUE TRIAL DATES 
FILED BY KARRA SHEWALTER WILLIAMS, EDWARD WILLIAMS 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

Granted.  The trial presently set for 10/11/18, as well as other pretrial dates, are vacated.  Trial 
resetting conference is set for 1/10/19, 9am, Dept. 9. 
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